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Abstract: This paper analyzes and evaluates the 2007 majopinion of the
German National Ethics Council which seeks to distalmew information (as to
the inferior quality of legally procurable humankayonic stem cells) as a suffi-
cient reason for a relaxation of the 2002 stemlagll A micro-level analysis of
the opinion’s central section is conducted and wataldvis a visthe strongest
known opponent position in the national debatéhat time. The argumentation
is claimed to rely on an unsupported semantic agamregarding the parthood
relation of the 2002 compromise and to misconstihgestrongest known oppo-
nent position.
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The compromise represented by the Stem cell lavgtcon
tuted a legally based attempt to resolve a confbict
which society was morally divided.

German National Ethics Cound2007: 13)

1. Introduction

Modern democracies arguably rely on expert knowdedtprmally
giving an expert body a reasonable amount of ressushould put
them into a significantly better position that gdarson who is
constrained by time and lack of information. Itrifere seems rea-
sonable to assume that their argumentation woulof bemonstra-
bly high quality.Vis a visthis assumption, we conducted a micro
analysis of the 2007 majority argumentation of German Na-
tional Ethics Council(NEC) (the state advisory bodfpr ethical
issues) regarding an amendment of the 2002 stelnlaeel If our
analysis is accepted, the above assumption destwvbes ques-
tioned.

Forthcoming ininformal Logic30.



In the remainder of this section, we motivate tapic and
provide legal background, followed by an outlineafr method
(Section 2), of the pro/con constellation for tissue (3), and a
summary of the opinion under study (4). Analyzitgydentral sec-
tion in greater detail (5), we provide an evaluat{6), a brief gen-
eral discussion of compromises (7), and concludl wisummary
(8).

Ever since the feasibility of human embryonic steefl re-
search (hESCR) had been announced in Thompson €t988),
immense practical benefits for future medical thgrlhave been
claimed. As hESCR “consumes” a human embryo (dited egg
cell), its moral permissibility has been subjectwiinle ethical and
political debate. In turn, all modern democracieveh restricted
this kind of research.

While diverging policies were adopted internatidyalthe
German debate on consumptive embryo research aitebislative
result have remained peculiar (Beckmann 2004, B24g5, Cur-
zer 2004, Geyer 2001, Knoppers et al. 2008, Kr@0€6, Schmidt
et al. 2004). Up to 2002, public and parliament@epate had not
resulted in a consensus on the ethical and legahipgbility of
hESCR. Given the absence of a Rawlsian reflectouglibrium,
and the debate about the legidtus quoon hES cells, the embryo
protection law Embryonenschutzgesetd 1990 prohibitedn vitro
fertilization, anda fortiori the frozen-state suspension of the excor-
poreal embryo’s natural development, for purpogasrahan arti-
ficially inducing pregnancy. Thus, by prior laweX anterio), the
derivation of stem cells from fertilized pro-nucleias illegal.
However, their import and research use remainedguiated and
so were not criminal act®llum crimen sine legé Arising as a
political compromise between polarized opiniong #002 stem
cell law qualified legally importable hESC linesr fpurposes of
research to those “harvested” before 2002.

The stem cell act permits the importing and redearse of
hESC under certain conditions, namely if 1) theradientific
evidence that the research concerned serves “mighity re-

search goals either in an area of fundamental rgs¢&srund-

lagenforschung”) or in the enlargement of medicadwledge
of diagnostic, preventive, or therapeutic procesdurehuman
medicine” (principle of high priority) (article Section 1), and
2) such research, having already been attempttd as possi-

! See Stark (2007: 641f). According to the dominkgal interpretation in
Germany, the stem cell law protects an embryo’'sistells only when im-
ported thus (merely) strengthens the protection affordgdhe embryo pro-
tection law. This stance is also adopted by Merksl,a legal expert to the
Committee on Education, Research and Appraisalhef @onsequences of
Technologyin March 2008 (CERACT 2008), and presented toigraent as
the standard legal interpretation in April 2008.
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ble in vitro andin vivo in the animal model, can be advanced
only by using embryonic stem cells (principle ofabce of al-
ternatives) (article 5, section 2 a/b). Only ifsadéwo principles
are respected may a research project be qualifie@thically
admissible” (article 6, section 4/2). If it is saoadljfied, hESC
may be imported and used for research providedhey tvere
derived from embryos created for reproductive psesobyin
vitro fertilization and left over (“supernumerous”) fagasons
related not to themselves but to the donor, 2) theye been
freely given by their parents for research purpasgisout ho-
norarium or other benefit, and 3) they were derifreth em-
bryos before January 1, 2002 (so as to ensurethbkat em-
bryos were not killed for the purpose of exportihgir stem
cells to Germany). (Beckmann 2004: 609)

These conditionshigh-priority research absence of alternatives
derivation prior to 2002 result from balancing interests, as is cha-
racteristic of deliberative democracies.

In a 2008 amendment to the stem cell law, theadleacut-off
date for the legal import of hESC lines into Germanys tshifted
from 1 January 2002 to 1 May 2007. Moreover, thepscof the
criminal ban on research with hES cells obtainddrahe cut-off
date has been explicitly restricted to nationaiiti@ty. Presented to
the lower house of parliamerByndestayjas a “political decision
in an irresolvable ethical dilemma” (Réspel 2008308), “updat-
ing” the stem cell law (i.e., shifting the cut-atfate ahead) had
been a policy option at least since 2006. In 20@iyever, an up-
date was endorsed only by one of two minority pas# in the
NEC. The majority favored a farther reaching retapg arguing:

(i) A revision (rather than a shift) of the cut-off eas
necessary in the light of new information whichstip
the balance of interests between pro and con partie
achieved in the 2002 stem cell law.

(i) The embryo-protective intent, under which the diit-o
date became policy, can be satisfied equally effect
ly by different measures.

(i) A revision is permissible because, in 2002, a com-
promise rather than a unanimous resolution of diver
ing opinions had been reached.

2. Method

The hESCR debate can most generally be describad asstance
of pro and contra or conductive argumentation (BR8B5, Govier
1987, 1999, 2005, Wellman 1971). We employ Wohlispp008)
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analyst-intervention method and orient the evatmatowards the
question: Can the NEC argument “travel” (Rehg 2088yond its
context of origin, specifically: Is it acceptable the public con-
text? Our answer is negative.

We first identify the argument in its strongestnfio(recon-
struction/interpretation), then confront it withetlstrongest known
counter-considerations (evaluation by interventidif)e aim is to
ascertain, in a manner that is relevant to the, s@sether an objec-
tion remains without a neutralizing rebuttal. Thtigg evaluative
result is a function of objections not counteredahat the text (by
itself) or the analyst (by enriching/projecting mjght provide. Al-
though the evaluative result is definite, it is by means final.
Evaluations remain open to revision in a strictsgerkither no re-
buttal is known or a revision of an evaluative teginecessarily
called for.

Such analyses demand substantial engagement withise
Although analysts can, to some extent, always obritreir in-
volvement, it is perhaps not possible to remainnfptetely out-
side” of a debate. Following Rehg (2009), to neklghe partici-
pant-analyst distinction the analyst engages priynlay way of the
argumentation theoretic categories used or citethéyarticipants.
She does not engage through taking a stance vgtrdedo facts or
norms (e.g., on the nature of stem cells or thea@tpermissibility
of their research use). Practically, this meanstti@identity of an
argument either arises immediately from the texamy proposal
for its enrichment/projection must be supportedhsy/text or con-
text, and remains open to doubt.

Difficulties beset explaining adequately how asalnterven-
tions arise. At the same time, it is not clear thath an explanation
is necessary for conducting an analysis. One nsgitthat inter-
ventions are the expressions of an analyst’s ghitjudge a par-
ticular state of argumentative context. Thus, fache argument
judged ‘non-cogent’ (in Rehg’s terms) or ‘invalidh Wohlrapp’s
terms), at least one objection has not been adelgueduntered.
Sound analyst-judgment thus depends primarily @uiaiag suffi-
cient insight into a case. Consequently, the imaest demanded
of a reader is inversely proportional to her faamity with it.

It might be perceived as a drawback that evaloatioy ana-
lyst-intervention do not necessarily lead two aseH\to the same
result, as opinions about the sufficiency, accafitalor relevance
of an objection may diverge. This makes the metusteptible to
unreliability becausdt is non-reproducible. A weaker standard
than reproducibility is adopted, namely comprehahsi. This
means that it is sufficient that a second analysierstandshe
content and function of an intervention. When fkigiot the case,
her task is to detail her objections in the roleaadritic. The price
of definiteness, then, is the revisability of tvaleative judgment.
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3. Background

The following provides background on the hESCR telia Ger-
many and details the disagreement between pro andparties.
We described above the genesis of the cut-off (e policy
measure the NEC majority wishes to abolish), andsuremarize
the structure and content of the text under stadyection 4.

Standpoints on the preferred social policy divdaythe extent
that the favored solutions mutually exclude onetla@o Disagree-
ment ranges over the moral status of the humanyamnbnd thus
over the type of legal protection to be grantednseguently there
is disagreement over the permissibility of the pgscand the result
of weighing the interests of born human beings. (&guture med-
ical therapies) against a presumed right to lifeaefembryoqua
bearer of human dignity. This disagreement can gexiBed to
hES cells derived from “supernumerous” embryos for
purpose of artificial implantatiom vitro prior to the 14 day of
development (early embryo). According to the corsBR posi-
tion, an embryo is a bearer of human dignity thteug all deve-
lopmental stages and is endowed with an absolutsubjective
protection right (at least) from the moment egg apdrm cell in-
tegrate’ The pro-hESCR side favors a graded or objectiotepr
tion right® Though becoming more protective as the embryo de-
velops, until day 14, the protection afforded efifealy stays below
that enjoyed by persons, and remains weighablensigaghts as-
signed to persons (e.g., severely ill patientsjr tfamilies) and
things (future medical therapy).

To date, hESCR has been carried out in Germangrwety
restrictive conditions compared to European anermational regu-
lation (Isasi & Knoppers 2006, Walters 2004). Theaff date was
meant to ensure that Germany provides no causatilmation to
embryo destruction although hESCR is permitted atonal terri-
tory. This compromise is regularly criticized asign of hypocrisy
(e.g., Takala & Hayry 2007: 159). After all, paniant prohibited
research on hES cells derived domestically, butwadt their im-
port (if derived abroad) under additional conditon

2 See Krones et al. (2006) for an empirical repartriteria for the beginning of
life used among both experts and laypersons in @eymif externally valid,
nidation or conceptionis predominantly accepted and the status assitmed
human embryos is “lower” than that afforded by Ganntaw.

See Merkel (2002, 2007) for the distinction baetwebjective and subjective
protection rights as applied to hESCR. Well-enthettin German law and re-
flecting (Kantian) value ethicsWertethil, it remains without an analogue
outside of this tradition.
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The con-hESCR party could agree to these termaulsecno
stricter condition could undo what was regardednapermissible
harm suffered irremediably by embryos whose steltls cew be-
come legally importable goods. Moreover, it is tiharacter of na-
tional law to be internationally impotent. Therefpthe purpose of
the stem cell law had been confined “to preventatain Germa-
ny from causing the derivation of embryonic stertscer the pro-
duction of embryos with the aim of deriving embriostem cells”
(SZG 2001: sect.1). We will meet this important sideration fur-
ther below (Section 5.2) as tpanciple of proportionality

The pro-hESCR party favored a more relaxed regmabut
could accept the cut-off-date-policy. The demandptovide no
causal incentive to future destruction of embry@s thereby met,
while hESCR in Germany was in principle possiblaisTlimited
possibility sufficed “to take account also of tlegitimate interests
of patients who may in the future expect a curelieir illnesses to
result from the findings of stem cell research” MIE007: 13). In
2002, the generally shared contention had been:dBbe chosen
suffices to satisfy research-interdst years to comgSchocken-
hoff 2007). As we will see, this prediction provedoneous.

4. The 2007 National Ethics Council opinion

Detailing the NEC (2007) opinion, we now summaritzethree
positions, provide its structure and locate the rmemise sup-
posed to bear on the 2002 compromise. Moreovelderify the
central section of the majority opinion and spectifg argumenta-
tive task, the success of which will be evaluate8ection 6.

The GermarNational Ethics Coundlihas published a sum of
twelve opinions. The first (NEC 2001) and last (NE@O7) treat
the stem cell law. In principle not bound to a unasus opinion,
the 2007 opinion comprises three positions, thedtbeing sup-
ported by a single member. With a view to initigtea new debate,
discussion among council members started in aut@fd6 and
occurred also in response to opinions on hESCR dated by
commissions of the federal states and the GermaedReh Coun-
cil (DFG 2006)° The latter had begun lobbying against the stem

* Founded in 2001, its members had been directhyoiaped by the federal
chancellor. The council formed an independent, heterogeneous expert-
group of “up to 25 members, who represent the sifignmedical, theologi-
cal, philosophical, social, legal, ecological amtreomic worlds” (NEC web-
site). Having created a legal basis in 2007, tlidybwas superseded by the
German Ethics CouncilDeutscher Ethik Rat). Appointed by parliameng th
group came together in summer 2008.

On the standards of discourse in the NEC, seéngider’s view by van den
Daele (2008). He reports that the council initiadhytertained confronting pro
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cell law in the name of the constitutionally grahfeeedom of re-
search which the stem cell law explicitly soughb&tanceagainst
the obligation to “protect human dignity and thghtito life” (SCL
2002: sect. 1).

In May of 2007, the NEC set out on the questigif]hether
the emerging international trend of stem cell reseand the expe-
rience so far gained with the Stem cell law coostitreasons for
amending the provisions in force since 2002” (NE@®?2 10)°
Taking the compromise as a basis rather than queasg it, the
opinion “presents proposals on how individual psoMis of the
law can be further developed under changed comditigibid.).
The Council’s three mutually exclusive positionsresy on the
compromise character of the stem cell law, butrdigen its signi-
ficance and consequences. Tusitions are referenced by the pol-
icies favored: the majority positiostatus quo-revisior(fourteen
votes); the minoritystatus quo-or-elsénine votes) andtatus quo-
update(one vote). We start with the (thin) majority:

4.1 Revise the status quo. Allow wider uses ofdelS

Summary: The cut-off date should be replaced bwacpcal and
reliable case-by-case consideration” (NEC 2007; 49¢h that the
central approval authority created in the stem legll “must be sa-
tisfied that the production of the relevant cellels was neither in-
stigated by the [research project-]applicant iteelf otherwise ef-
fected by virtue of actions in Germanybi@.). Import from un-

iversally accessible stem cell banks on a non-pbafsis should be
allowed, but import from commercial stem cell bapkshibited.

As the derivation of hES cells from embryos in Ganyis already
prohibited by the embryo protection act, “[t]he 8tecell law

should merely determine the action to be takerhéndvent of in-
fringements of the approval requirements (...) [whtlee import

and use of stem cells should be permissible not ol research
but also for diagnosis and treatmenibid.).2

4.2 Status quo-or-else: Adhere to the cut-off @ateeopen the de-
bate

and con positions on hESCR. It then resorted tgtbeand con groups work-
ing out their positions separately.

Page references to the English translation arengas (NEC), to the German
original as (NER).

The majority lays out its position on 43 pagés, iinorities take nine and six,
respectively.

Signed by: Wolfgang van den Daele, Horst Dreigetlev Ganten, Volker
Gerhardt, Martin J. Lohse, Christiane Nisslein-\aoth Peter Propping, Jens
Reich, Jirgen Schmude, Bettina Schoéne-Seifert, arictschroder, Jochen
Taupitz, Kristiane Weber-Hassemer, Christiane Waope
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Summary: Either the cut-off date should be retaiaed the likely
marginalization of German research in this areapted and re-
sources invested in alternatives (e.g., researcidatt stem cells),
or else the debate on the fundamental normativéi@us inclu-
ding that laid down in the embryo protection lawpsld be reo-
pened in order to consider “whether it might naerahll be more
consistent [!] to use for research the embryos fanilized pro-
nuclei no longer required for reproductive purposessermany,
rather than constantly importing new hES-cells fralonoad” (NEC
2007: 57)?

4.3. Adhere to the status quo under cut-off updatin

Summary: With additional uses constituting a breatihe 2002
compromise and the case-by-case considerationgef@vaoy the
majority being comparatively less reliable than theequivocal
cut-off date, the addition of further permitted sifer hES cells
violates the 2002 compromise. It is also unclearpblitical major-
ity would be forthcoming to support a relaxatioresi®gles currently
funding hESCR elsewhere through German EU contabst and
although future medical therapy remains uncert@arman citi-
zens would in any case profit eventually, if therénwg” now done
elsewhere would lead to therapeutic success. Teradto the
compromise, “the setting of a later cut-off datbgd in the past, is
the appropriate means: it is adequate, takes atofuhe norma-
tive principles of the Embryo Protection Law andhimoms to the
spirit of the 2002 compromise” (NEC 2007: 64).

4.4. Structure of the Majority Opinion

Section | establishes that the opinion will onlytp to the stem
cell law, but not the embryo protection law: thejonigy did not

aim at reopening the debate. Section Il statesothject of legal
protection (1), summarizes the position of the gmhrotection

act as a premise (2), argues for the principledns=ibility of re-

vising the stem cell act by re-balancing object$eghl protection
against each other (3), includes a reminder thatategorical ban
on profiting from “wrongful acts” in other countsenas been laid
down in the stem cell law (4), stresses that hHIS aee not to be
used for arbitrary purposes (5), and then drawesimtconclusions
(6). Section Il lays out future prospects for hES(1), includes a

° Signed by: Eve-Marie Engels, Regine Kollek, Ofaize Lohkamp, Anton
Losinger, Eckhard Nagel, Therese Neuer-MiebacherPBadtke, Eberhard
Schockenhoff, Spiros Simitis, of which three sig@esupplementary position
statement favoring to uphold tetatus qudA.L., P.R., E.S).

1% Signed by Hermann Bart.
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reminder of the disadvantage at which research enm@ny is
placed by the cut-off date (2) and of the obstaalbih the law’s
criminal provisions bring about for international-operations in-
volving German researchers (3), finds the permissises of
hESCR overly restrictive (4), and claims freedomredearch is
violated by the stem cell law (5). Section IV presealternatives to
the cut-off date measure (1), suggests provisiamsatiditional

permitted uses (2), and discusses whether the pemkion could
be amended or repealed (3). Section V states theritgyas rec-

ommendations (see Section 4.1).

4.5 New information

The recommendations of Section V are summarizedeabo4.1.

Sections |, Il and IV do not offer new informati@m argumenta-
tion beyond the state of the debate up to 2002i@elll (2) con-

tains the only premise that could provide grouraisé-evaluating
the 2002 compromise, since it alone refers to méarination.

[T]he majority of the worldwide publications up #0905 in-

volved research with hES stem cells (...). [I]t mbstdeemed a
worrying sign that, while applications for work WihES cells
have increased worldwide, no new application hatasteen

submitted in Germany in 2007. Whether this situatieflects

the concerned diagnosis of “stagnation” descrilvethé Stem
Cell Committee’s latest activity report will pertgpnly be-

come fully clear from further developments. Whathiswever,

certain is that the new hES cell lines developeth@nlast few
years must not be imported and used in Germanyukedhey
do not conform to the cut-off date criterion. Yeeqsely these
cell lines are currently being used in experimengakarch in
other countries; their use will eventually defindaw is re-

garded at international level as top-ranking, ratg\hES cell

research. Germany is excluded from the use of this®a cell

lines by the cut-off date criterion. (NEC 2007: 3dy transla-

tion)

To a large extent, this is the argumentation ofGleeman research
council (DFG 2006) for a revision of the law: Preé02-derived
hES cells are claimed to be of insufficient quafity researc’
Presently, this is the dominant expert opinion. Example, pre-
ceding the parliamentary vote in March 2008, duting meeting

of the parliamentarfCommittee on Education, Research and Ap-
praisal of the Consequences of Technol@@¥RACT 2008), Hans
R. Schéler (Max Planck Institute for Molecular Biedicine)

" The DFG (2006) went fartheEven ifresearchers would only work with adult
stem cells, newer hESC lines are required as ad“gi@ndard” to assess
whether adult cells are “equally[!] toti-potent”.
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agrees with the NEC majority when locating his gusi for an
amendment of the stem cell law in the availabibtya new pre-
mise.

| believe that, since 2002, there are new scientdasons to
import new cell lines: Back then, we did not at kalow how
bad the cells were. Possibly, they are even woose Ror me,
however, it is decisive that they were already theh, but that
we just didn’t know it. (CERACT 2008: 1)

The argumentative task of the NEC majority, theonststs in

showing that the new premise can be respeastgmbut questioning
either the stem cell law or the embryo protectiaw.| This task is
shouldered exclusively in section Il (3) of the @pn. In the fol-

lowing comments, we restrict our attention to tmguanentation

forwarded there. This is certainly not the only gibke way of ge-

nerating an evaluation, but it avoids the altex@aif having to

evaluate, e.g., whether younger hES cells arepedsable for top-
level research in Germany. Not only is the answethe latter

question debated; answering it also goes beyonddige of argu-
mentative analysis. After all, both support and litoare backed
(only) by expert opinion. In contrast, evaluatihg tlaim to the re-
visability of the cut-off date igxclusivelya matter of evaluating
the argumentation. It is in this sense that Reld§92 proposes that
argumentation scholars relate to a case by wakieparticipant’s

use of argumentative categories (see Section 2).

4.6 Central section

We identify the following as the document’s centsaktion and,
below, present a micro-level analysis of it, tnegtthe sentence as
a minimum unit. Before moving on to the next settihe reader
might want to ask himself or herself, particulavith respect to
paragraph (D), if he or she casadily identify the argument pro-
vided below.

Section Il (3)
3. Permissibility of balancing objects of legal f@aiion against
each other

[A] If the compromise of the Stem cell law is actpas the
starting point and foundation of evaluation, itldals that, in
the regulation of the import and use of hES cailts,the one

12 “Ich finde, es gibt seit 2002 neue wissenschafdicGriinde, um neue
Stammzelllinien zu importieren: Wir wussten damgds nicht, wie schlecht
die Zellen waren. Sie sind jetzt mdglicherweisemechlechter. Fir mich ist
aber entscheidend, dass sie damals schon schlechhwwir das nur nicht
wussten.”
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hand the embryo protection criteria must not bebsédw the
level provided for in the Stem cell law, and, oe thther, re-
search must not be subjected to restrictions tlatdvhave the
effect of completely precluding the use of hES<ellor must
the interest of the sick in the development of ribarapies be
disregarded. However, differences of opinion exsistto the
consequences of these premises for the detailetsmas.

[B] To begin with, no one disputes that any system
tended to be compatible with the compromise ofStem cell
law must retain the objective of preventing any r@am causal
contribution to the destruction of embryos in otleuntries.
For this reason, the production of hES cells abroadt not be
“instigated” from Germany — that is to say, it muast, by any
action in Germany, be carried on, commissionedaoilifated
by incentives.

[C] However, opinions differ on whether the comprse
represented by the Stem cell law is departed ffatigrnatives
to the present cut-off date criterion or threapehal sanctions
are considered. Some hold that these two provigionsot in
themselves constitute the objective and purposieeoStem cell
law, but are simply means of achieving its objextiand pur-
poses. The cut-off date criterion is intended,rasiged in Sec-
tion 1 No. 2 of the Stem cell law, to prevent trezivhtion of
hES cells from being instigated as a result ofoacin Ger-
many, whereas the criminalization provision hasdime of en-
suring that the conditions for approval are obsgrde the
opinion of others, the cut-off date criterion iseoof the essen-
tial ends of the Stem cell law. In their view, tbempromise
achieved in the Law would no longer be respectdideifcut-off
date were to be modified or replaced. [end. p. 15]

[D] This position is no doubt underlain by thesamption
that the risk of the production of hES cells befimstigated”
by action in Germany would be increased in the egeém de-
parture from the present criterion of a fixed cfitetate. In this
connection, however, it is not enough to maintaist tonces-
sions on the cut-off date might in effect be paredias a signal
of symbolic support for researchers who produce b&S in
other countries. Symbolic reinforcement of this ckinannot
validly be adduced as an instance of the “instigétiof the
production of hES cells within the meaning of thers cell
law. Experience has shown that it cannot be assuhaduch
an incentive would automatically arise if the cuatreut-off
date criterion were dropped because this wouldtertee ab-
stract possibility of using the new cell lines ie@any as well
as abroad. The development of new cell lines irmtiountries
is part of a dynamic that proceeds without regardvhat is
happening in German research. Rather than spewilah a
conceivable demand for hES cells in Germany, sisitsrdre in
fact pursuing perceived research goals, strategidsopportu-
nities. The fixed cut-off data criterion surely tag sole func-
tion of reliably precluding any concrete instigatiof the pro-
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duction of new hES cell lines in other countriean@ersely,
with regard to the extent to which new hES celédirare pro-
duced abroad—apart from the conceivable case ¢f isgtiga-

tion—it is immaterial whether or not the cut-offtdariterion is
retained in Germany. For this reason, the indispaitit/ or

otherwise of the cut-off date criterion dependstiu: possible
existence of regulatory alternatives capable ofaltgueliably

precluding the concrete instigation, by means tibadn Ger-

many, of the production of hES cell lines in otbeuntries.

[E] However, the legislative history of the Steeildaw
suggests that it was actually only the strict dfidate criterion
and the symbolic signal to society of the threaa skvere pen-
alty that persuaded some deputies to vote for thePerhaps
these provisions did in this way make some cortidinuto
achieving “peace” in the dispute about the impaord aise of
[end p. 16] embryonic stem cells. It may nevertbelde
doubted that the strict cut-off date criterion msiategral com-
ponent of the compromise defined in the Stem e®ll IAn ar-
gument against this idea is that eventually no ion@ermany
would any longer be able to take part in researth RES cells
on the level of international science if the cut-déte really
were set in stone (on this point, see Section bebw). The
Stem cell law would then not be a compromise, loaply a
deferred complete abandonment of the import andoti$d=S
cells. Such an interpretation can surely not bemeited with
the other declared objective of the Law — that mduging the
freedom of research. If the compromise charactahefStem
cell law is taken seriously, the cut-off date aitia cannot be
deemed indispensable. This is also implicitly caleckby those
who oppose changes to the cut-off date criterioargying that
science does not in fact need the new cell linggioAe who
rejects a change in the cut-off date criteriontndrounds that
it is not necessary at least does not rule ouptissibility of the
criterion being modified if this is necessary. [avfdsection, p.
17] (NEC 2007: 15-17fficial translatior)

5. Analysis

We provide a micro-level analysis of the above tekich distin-
guishes between a preparatory step and two mais. @rmmariz-
ing once, we quote verbatim and offer a criticaiotentary at
each step. Moreover, we demonstrate why an argatinentstep
can (and here does) comprise more than one sentEmitieal
questions with respect to the acceptability of pinemises or the
transition from premises to conclusion are assediatith each
step. Evaluation occurs largely within the commantén Section
6, below, we summarize and justify this evaluation.

Our reconstruction is an interpretation based arilyr on con-
ditional relevance(Schegloff 1968). The guiding assumption is
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that sentences in co-location are linked by relegamlations and
that, when taken together, these relations yiekigit into the
text's argumentative structure. In the spirit ofireimethodology
(Rehg 2009: 213-240), we understand relevance part&cipant
category the successful employment of which dodsrequire a
prior conceptual analysis.

Lengthy quotation may be perceived as over-eftadwever,
to motivate a principally revisable result (seet®ec2), the ana-
lyst should make her evaluation as strong as pessi offer her
critic the basis for attempting to revise it. Thisn recommends a
micro-level analysis, where the use of summaries glosses is
normally a hindrance. Our interpretation doesclaim to yield the
exact argumentative structure which the text’'s anf) intended.
At most, argumentative analysis offers a plausiimejection or
enrichment. It cannot provide insight into mentatess.

5.1 Concession, difference of opinion, opponent

In paragraph A, the majority declares that it witit question the
embryo protection law. The concession is that oostraccept “the
compromise of the Stem cell law (...) as the starfpagnt and
foundation of evaluation” (NEC 2007: 15), yielditwgo constraints
(C1 1a}%nd C2) for a permissible balancing of objedtkegal protec-
tion.

(C1) The embryo protection criteria must not be sebwel
the level provided for in the Stem cell law.

(C2) Research must not be subjected to restrictions tha
would have the effect of completely precluding tise
of hES cells, nor must the interest of the sickhim de-
velopment of new therapies be disregarded. (see NEC
2007: 15)

The next paragraph, B, renders (C1) more precesé¢ha notion of
causal contribution:

(0) [A]ny system intended to be compatible with dwmpro-
mise of the Stem cell law must retain the objectifgre-
venting any German causal contributions to therdetbon
of embryos in other countries. For this reason,gregluc-
tion of hES cells abroad must not be ‘instigatedhf Ger-

'3 The section headline runs ,Permissibility of balag objects of legal protec-
tion against each other” Z(lassigkeit der Abwagung zwischen den
Schutzgutern However, this section does not provide argumntamtasupport
for a principled permissibility of such balancing. It seeks to bksh the per-
missibility of aparticular (re-)weighingof objects of legal protection to en-
sure (perhaps reclaim) a future state of balancmtegrating a new premise:
Younger cell lines are needed.
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many—that is to say, it must not, by any actioGigrmany,
be carried on, commissioned or facilitated by inices.
(NEC 2007: 15)

In (0), constraint (C1) is specified negativelyughvalidating the
pro/con structure. Next, the difference of opin{@0O) is located
as a yes-or-no question on:

(DO) [W]hether the compromise represented by tleenStell law
is departed from if alternatives to the presentattiiate or
threat of penal sanctions are considered. (NEC :208)7

This makes arguments pro hESCR and rebuttals ofioguments
conditionally relevant. A preparatory step, in gpegph C, pertains
to the pragmatic status of the cut-off date andpthieal sanctions.
In anticipation, it can be summarized as follows:

(1) Like the penal sanctions laid out in the sterh legv, the
cut-off date iseither (i) ameansand therefore a revisable part
of the law that respects the compromise achievatdrnaw,
provided alternative and equally reliable meanspfotection
are availablepr (ii) (at least) one of thendsof the law,
therefore an integral and unrevisable part of th@pmromise
(see NEC 2007: 15).

CommentThis exclusive and exhaustive disjunction is @l®s-
senting to the second disjunct precludes implemgrdirevision of
the compromise, and thus constitutes the standpbthe strongest
opponent. Unlesmeansvs. endscan be declared a non-exhaustive
disjunction, the premise is acceptable. It is ckbat the majority
opinion is inconsistent with (1 ii), above. Nowgtbpponent (OP)
is construed to maintain:

(OP) [i] The cut of date criterion is one of thesestial ends of
the Stem cell law. (...) [ii] [T]he compromise acheéevin
the law would no longer be respected if the cutddte
were to be modified or replaced. (NEC 2007: 15)

Consequently, what immediately follows is condiaty relevant
with respect to providing grounds for rejecting #ezond disjunct
in (1).

5.2 Part 1: Keeping concrete instigation risk camgt under
change of measures

Spelling out the opponent position to be addressgédragraph D,
the text continues:
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(2) [i] This position is no doubt underlain by thesumption that
the risk of the production of hES cells being “igated” by
action in Germany would be increased in the evéatdepar-
ture from the present criterion of a fixed cut-dfte. [ii] In
this connection, however, it is not enough to namthat
concessions on the cut-off date might in effecpérceived as
a signal of symbolic support for researchers wioalpce hES
cells in other countries. (NEC 2007: 16)

Comment:In (i) the opponent’s position is presented asdpdat
least also) supported by the assumption that thartige from the
cut-off date leads to an increase in the instigatisk of hES cell
production abroad. Moreover, as an insufficientsogafor a pre-
sumed instigation-risk increase, (ii) states thahange of criteria
in Germany may be perceived as a signal of symisoipport for
hES cell producers abroad. This move fails to adedy construe
(and, therefore, does not address) deefactostrongest opponent
position. The latter can be rendered as the standpihe cut-off
date is an end of the law, not a means (see ORgablostead, a
weaker opponent is addressed. Her position is ngtstto be
based on the rationale of a risk-increase that areaghat are al-
ternatives to the cut-off dateightentail.

Subsequently, in paragraph D, the majority dethes the re-
levant risk cannot be held constant under a chahgeeasures. It
is claimed that at worst the risk to be controlbgdthe cut-off date
will remain constant (read: effectively equally tmtiable) under
any change in risk control-measures. However, bns bnly ad-
dresses the second rendering of the opponent sisrtdfOP ii),
leaving (OP i) open. (This last point will beconear below when
we run into a problem of interpretive relevanceujtker, it is de-
nied that the opponent’s alleged reason (that aagshan risk-
control measure leads to an increase in hES aedlyation instiga-
tion-risk abroad) provides sufficient grounds—namelrounds
backed by the stem cell law—for the claim that ¢oeoff date is
an unrevisable compromise-part.

(3) [i] Symbolic reinforcement of this kind cannacalidly be
adduced as an instance of the “instigation” of gheduction
of hES cells within the meaning of the Stem cel.l§i] Ex-
perience has shown that it cannot be assumedublatas in-
centive would automatically arise if the current-off date
criterion were dropped because this would creaeatistract
possibility of using the new cell lines in Germaay well as
abroad. (NEC 2007: 16)

Comment This step seeks to establish that the symboliecef

which the act of adopting an alternative to the-aftitdate could
bring aboutcannotqualify as an instance of the kind of instigation
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that is precluded by the stem cell law. To this,endistinction (to
be exploited below) is introduced: instigations nii@yqualified as
eitherconcreteor abstract In the absence of argumentative indica-
tors, we rely solely on the maxim of conditionalesance. Thus,
that the act of changing the cut-off date does notifyuak a con-
crete instigation, stated in (i), above, is supgubiin (ii) by the ab-
sence of experience which would confirm an autotnatiming
about of concrete instigation as a consequenceafrdpanging to
an equally efficacious alternative. (The term “amédically” in (i)
is challenging with respect to a charitable intetation. See be-
low).

The argument would lead to its conclusion iniiyve could
assume that non-derivable consequences are falseispible,
for example, in default logigia the negation as failure-rule. How-
ever, it can be asked critically: Does not the abseof experience
appealed to here find a trivial explanation in tfse ofautomatic
effectuatiof? On this reconstruction one can ask critically:WMh
it is never experienced, introduce direct mono-ahtysas the rela-
tion between a policy change and its effect on kESproducers
which licenses a transition to the conclusion adgioe?

Raising this question, one would deal with argutagon that
seeks to reject illegitimately an opposing standpby construing
its defense to depend on accepting contrary-todatitions. This
hostile interpretation is incompatible with the erpstatus we can
assign to the text’s author(s). We face the sarabl@m with (4).

(4) [i] The development of new cell lines in otheruntries is
part of a dynamic that proceeds without regard tmtwis
happening in German research. [ii] Rather thanidpéng on
a conceivable demand for hES cells in Germanyntsis are
in fact pursuing perceived research goals, strasegnd op-
portunities. (NEC 2007: 16)

CommentPremise (i), if true, would owe its trutit least alsato
the strict regulation implemented in Germany, tgibewith. It is
not clear whether (i) becomes false #tatus querelaxation brings
about a German participation of international scqpg even if
true, would then remain irrelevant. Again, the ldsan charitable
interpretation above demands that we can cleadte ghe relev-
ance of (i) and (ii).

| suggest that we are dealing with an excellezddling-) ex-
ample of interpretive irrelevance. Our failure terpret steps (3)
and (4) charitably suggests (to me) that they nmastbe treated
separately. Rather, one should reconstruct the gegh that (4)
completeq3) by providing a description of the *ability bES cell
producers abroad to be instigated by abstract Ipbgss’. In (3)
and (4), it is claimed that there is no experieat¢his “ability.”
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This reconstruction in place, the relation to tlextnsentence can
be interpreted without difficulty: together, (3)dad) provide sup-
port for (5):

(5) The fixed cut-off data criteriosurely hasthe sole function
of reliably precluding any concrete instigationtibé produc-
tion of new hES cell lines in other countries. (NE@7: 16;
italics addedl

Comment Again (5) would beg the question when interpressd
forwarded in response to both parts of (OP) (sge Alfter all, (5)
declares that the cut-off date has a function. ®higrelevant with
respect to the claim that it is an end. Moreovss,German version
of (5)—rendered as (5’)—is stronger than what steeed bysure-

ly:

(5" The fixed cut-off data criterionan only be seen to havlee
sole function of reliably precluding any concratstigation of
the production of new hES cell lines in other cowest (see
NER 2007: 11ljtalics added, my translatiot

(5) is stronger than (5), because it is not mefymed that the
cut-off datesurelyhasthe ascribed function. Rather, one can con-
cludeonly this, given (4). If pressed, this move can be suegl by
analogy to the legal principle of proportionaliBR):

(PP) A measurM employed with intent, e.g., to achieve
functionF, is impermissible, if a less drastic and avail-
able measurM* already achieveb.

Consider: If a change in measures would lead omlg trisk in-

crease with respect to abstract instigation, arsdradt instigation
is irrelevant for embryo-“production” abroad, théme stem cell

law cannot intend to prevent abstract instigatldaence, (5) is for-
warded as the correct legal interpretation of tkgedences stated
in (3 ii) and (4). So, (5) supports the claim: Giviéhe proportio-

nality principle (PP), the stem cell acbuld only have been in-
tended to preclude acts of concrete instigatiohphabstract insti-
gation, because symbolic reinforcement (i.e., absinstigation) is
not experienced to lead to an increased risk ircrete instigation
of hES cell production abroad. And that much, thestated in the
following:

4 “Man wird die Funktion der festen Stichtagsregelumur darin sehen kénnen,
jede konkrete Veranlassung der Herstellung von medES-Zelllinien im
Ausland sicher auszuschlieen” (NER 2007: 11).
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(6) Conversely, with regard to the extent to whickvrieS cell
lines are produced abroad—apart from the concedvabke
of such instigation—it is immaterial whether or tio¢ cut-off
date criterion is retained in Germany. (NEC 20G): 1

CommentBy itself, (6) is merely a slight variation (rejpien) of
(4 i). On a charitable interpretation, howevemntounts to claim-
ing that a revision of the cut-off date critericem@t mostlead to a
difference in abstract instigation which, in turemains without
consequence for concrete instigation. Finally, ginevides grounds
for (7):

(7) For this reason, the indispensability or otheewg$ the cut-
off date criterion depends on the possible exigtafaegula-
tory alternatives capable of equally reliably puelhg the
concrete instigation, by means of action in Germanfythe
production of hES cell lines in other countriesE@ 2007:
16)

Comment(7) is the conclusion aimed at. It would be buestate-
ment of the first disjunct of (1), if we relatedtdt the full opponent
position, (OP i & ii). However, (7) builds on (6)s a criterion for
remaining within the 2002 compromise, (7) spelld that only
concrete risk remains constant in case the cuttati¢ is departed
from.

The complete argument in paragraph D, then, isath@wving:

(A) The cut-off date is not an unrevisable parttiod com-
promise, because equally reliable regulatory adtievas
can respect the compromise character of the stéim ce
law on the condition that only an increase in cetein-
stigation-risk is to be avoided which, in turn, sgp-
ported by claiming proportionality to hold with pet
to the embryo-protective intent underlying the stest
law, given a null-experience with respect to thaarete
effects of symbolic reinforcement on hES cell proshs
abroad automatically brought about by a change in
measures.

The major objection to (A), which is the result(@8j—(7), is that it
fails to address the opponentigl standpoint. (2)—(7) may address
someone with an interest in risk-non-maximizatiartlyowith re-
spect to concrete instigations of hES cells abr&ad.why would
she have concerns to begin with?

We saw that the majority counters the risk of iustinstiga-
tion by claiming that, next to abstract instigatio&ing ineffective
in the concrete sense (trivial), avoiding an insee@ the risk of
abstract instigation cannot have been among thpopas of the
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stem cell law, while a risk-increase in concretstigation can be
avoided by means of equally efficacious measuréshi& point, it
is neither necessary nor recommendable to eva(iaifethe pro-
posed alternative measures are in fact equallgagfibus, or to
evaluate (ii) if the proportionality principle supqs the transition
from facts to norm (see Section 4.5). Aligning thizalysis with
the argumentative participant-categories (see &eeli, rather than
any empirical or normative facts evoked by theme omay ask:
Cannot the prevention of abstract instigation ha@en among the
purposes of the stem cell law (see below)?

First, we turn to the second part of the couna@afgumentation
which addresses (OP i): The cut-off date is onghef essential
ends of the stem cell law.

5.3 Part 2: The cut-off date is an end of the camnpse

Thestatus querelaxation sub-standpoint in (7) (the cut-off dsta
revisable compromise part) would be establistvelgl if the second
disjunct in (1) (cut-off date is an end) can bectgd. Based on the
reasons offered so far, it cannot. As shown ab{®)e(7) exclu-
sively address the second part of the opponentsstipo (OP ii)
(see 4.i). This is implicitly conceded in paragrdphwhere the ma-
jority addresses the first part. They take up thedion that it is
not enough to argue against (OP ii):

(8) However, the legislative history of the Stem daWw sug-
gests that it was actually only the strict cut-déite criterion
and the symbolic signal to society of the threa gkvere pe-
nalty that persuaded some deputies to vote foibithePer-
haps these provisions did in this way make soméribotion
to achieving “peace” in the dispute about the impord use
of embryonic stem cells. (NEC 2007: 16f.)

CommentNote that it is not the disjunct to be rejectdte (cut-off

date is an end), nor a consequence thereof (theft:date is an
unrevisable part of the compromise), but rather the strictness of
the cut-off date (note the “Perhaps” in (8)) tteasaid to have pro-
vided “some contribution” on the part of the conS€ER party to
accept the compromise in the interest of peacspile of the “Per-
haps” (which, if not deleted, rendered the prenaisg/pothesis ra-
ther than a claim), the above is in any case aremdéscription.
Achieving peace may, at most, have been a secoruigegtive.

Unless one assumes self-deception on behalf otdnehESCR

party, the protection of embryos (from research nsest count as
the primary objective.

(9) [i] t may nevertheless be doubted that thectstut-off date
criterion is an integral component of the comprarigfined
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in the Stem cell law. [ii] An argument against thdea is that
eventually no one in Germany would any longer bie &b
take part in research with hES cells on the levehterna-
tional science if the cut-off date really were Bestone (on
this point, see Section II1.2 below). (NEC 2007)'17

CommentWhile (i) merely restates the conclusion aimed {0)
draws a consequence claimed to follow from theoftiate being
an integral part of the compromise. The consequéndbe “de-
ferred complete abandonment” mentioned in (10)pwelEven-
tually, hESCR *“on the level of international sciehavould be-
come impossible in Germany. Clearly, the cut-oteda incompat-
ible with research-consumption of hES cells deriaéidr the cut-
off date, while such cells are currently consuma@rnationally.
Hence, at the time of writing, the teraventuallywas false; the
consequence was already the case. In anticipafiamitwism to
follow, it is rather the evaluation of this consegue which
changed as research progressed. The import-baost2@02 deri-
ved hES cells had been evaluated as acceptable0a, Dut no
longer is. It stands to reason that a change ifuatran on behalf
of the pro-hESCR party had been foreseen by thepeaty at the
time of the compromise (see Section 6).

(20)[i] The Stem cell law would then not be a compramibut
simply a deferred complete abandonment of the imand
use of hES cells. [ii] Such an interpretation carely not be
reconciled with the other declared objective of lthev — that
of ensuring the freedom of research. [iii] If thengoromise
character of the Stem cell law is taken serioutig, cut-off
date criterion cannot be deemed indispensable. (REL7:
17)

CommentlIn (i), that this state of affairs is irreconcilable with the
declared objective of ensuring the freedom of netes supported

by appealing to the meaning of ‘compromise’. Thepanent of
the status querelaxation standpoint can be construed as being
committed to the following thesis (T):

(T) A compromise component agreed to between padie
time t cannot have been an integral part of the compro-
mise if, at a later tim&’, the evaluation of its conse-
quence(s) by a participating party changes fronepiec
ble to unacceptable.

' Here, the council refers to the quote cited atas/eontaining new information
(see Section 4.5).
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(T) is challenging, because a later event is clditoedetermine the
mereological character of an earlier event, canstig an appeal to
a generally non-accepted direction of causalityrédger,that the
deferred abandonment-interpretation cannot be oieohwith the
objective of ensuring freedom of research, as @dim (ii), is also
problematic. It is claimed, but not supported irelegiently of (i).
After all, the 2002 compromise had been claimerttmncile very
well freedom of research with protective intenteTdifficulty lies
not merely in the reconciliation of these two olijgzs simpliciter.
The pro-hESC party claims that embryo protectiot fneedom of
research are not weighed proportionally, i.e., recbnciledin the
right way. What this means precisely remains unclear, asriges
tive proportionality can easily be achieved, givermbers. Hence,
criteria for (or specifications of) normatively cect proportionali-
ty are needed. Yet, only negative ones are offezegl, the com-
plete abandonment of hES cell research in Germamycompati-
ble with normatively correct proportionality.

Finally, (iii) presents the (otherwise unsuppo)tedsociated
conditional that, upon acceptance of the antecedemtild com-
plete the argument in such a way that it satighesform of a truth
preserving transition among premises.

(11) [i] This is also implicitly conceded by thoseho oppose
changes to the cut-off date criterion by arguingt thcience
does not in fact need the new cell lines. [ii] Angowho re-
jects a change in the cut-off date criterion ongreunds that
it is not necessary at least does not rule ouptssibility of
the criterion being modified if this is necessaifyEC 2007:
17)

CommentIn (i), the dispensability of the cut-off dateterion is
presented as a premise that is shared by (atdeas# among) the
opponent-party, as revealed by their objection thatimport of
post-2002 derived hES cells is not necessary feeaieh. How-
ever, (i) addresses only opponents who rasecommitted to the
non-dispensability of the criterion. Therefore, tieneralization to
anyonein (i) fails to address the strong opponent posijtaccord-
ing to which dispensing with the criterion (besides$ being possi-
ble without violating the compromise) is unnecegsdrecause
newer cells are not needed.

Having provided a micro-level reconstructimum critical
commentary for the central section of the NEC (20@iajority
opinion, our evaluation in the next section cancbeparatively
brief.

6. Evaluation
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The council’s majority position fails to be estahked argumenta-
tively for two reasons: Part 1 does not addresssttangest oppo-
nent (Section 5.2). Part 2 relies on an assumgiiimut the dynam-
ic behavior of a compromise-part under change-c¢mmd that is

unsupported (Section 5.3). We will discuss thestattith respect to
a more general distinction between two types of mamise below

(Section 7).

In the case at hand, the pro- argumentation em@sdonclu-
sion which must be presupposed, namely: The cutai# is not an
integral part of the compromise and is thereforglaseable by
equally reliable measures without violating the poomise
achieved in the stem cell law. However, we had rassli(in Sec-
tion 4.5) that the task of thetatus querelaxation group consists in
establishing this premise, not in presupposingénce, even if one
accepted that “newer” stem cells are indispens@bénable hESC
research in Germany at an international level—thly mew in-
formation versusthe 2002 compromise—it is nevertheless clear
that this cannot be achieved without either vialgtthe compro-
mise or falling behind the embryo protection acedamably, simi-
lar reasoning motivates th&tatus queor-else position (Section
4.2).

Including information on the genesis of the stesth law does
not improve the prospects of tetatus querelaxation standpoint.
The law had been submitted to the lower house iapaent along
with a four-and-a-half-page commentary. With resgecregulat-
ing “permissible research using embryonic stenstdlistated:

Article 5 limits research on embryonic researchith-priority
research aims. At the same time, only such projatsper-
missible whose conduct with alternative methodspating to
the research project’'s concretely planned reseguelstion, do
not allow results of equal value to be expectedhis way, the
demand for embryonic stem cells by researchers ing@rin
Germany shall be limited to a minimuriihereby, also the
danger of an eventual request of a further relaatbf the le-
gal provision possibly arising shall be opposediirthe outset
(German Lower House of Parliament, printed maté&8394:
9; italics added, my translatiotf

6 8 5 begrenzt die Forschung an embryonalen Starfenzalif hochrangige
Forschungsziele. Zugleich sind nur solche Arbeitenldssig, deren
Durchfihrung mit alternativen Methoden nach der dem jeweiligen
Forschungsvorhaben konkret  vorgesehenen Fragesjellu keine
gleichwertigen Ergebnisse erwarten lasst. Auf didksise soll die Nachfrage
in Deutschland tatiger Forscher nach embryonaleamBizellen auf ein
Mindestmald beschrankt werden. Dadurch soll auchGigahr einer mog-
licherweise entstehenden kiinftigen Forderung nawér eveiteren Offnung
der gesetzlichen Bestimmungen von vorneherein bregegerden.
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The first sentence may need interpretation, butlase does not.
This means that part 1 of the majority’'s argumeéomai{Section

5.2) under-construes not only the strongest knopjooent posi-
tion, but also the known legal basis. Of courseatwh stated in the
commentary may not have provided the (true) matigateasons
for MPs to assent to the law. However, such a cbmje finds no
support in the following quote from Eberhard Sclerdhoff

(2007), deputy chair of the National Ethics Council

Among us, the interpretation of the stem cell lsad lheen con-
tested. The fourteen [members of the majority ie #007

German National Ethics Council] interpret it in bue way that
the issue had merely been to prevent the Germaamtkinom

providing a causal incentive to the killing of emypbs abroad.
But that was not the only motive. A large numbemn@mbers
of parliament who did then [in 2002] agree to tleenpromise
were of the opinion that the stem cell lines asblst and that
one could therefore satisfy research-needs in a¢hg kerm.

They argued that the wrong constituted by therigliof em-

bryos, from which stem cells are generated, althaegretta-
ble, cannot be undone by refraining from resedBcih this now

changes. One can regret a past wrong. But if oresées that
ever new wrongs are being committed in order to gew

stem cell lines, then credibility is lost. Then deal with an in-
stitutionalized double-standard of morality. (Sdtethoff

2007;my translation’

It is not necessary to evaluate whether membetBeddtatus que
relaxation position entertain a double standanchofality. It is suf-
ficient to point out that, in 2002, a non-negligiblumber of MPs
saw in the cut-off date antegral part of the compromise. This is
the place to state that the argumentation revielwezd cannot tra-
vel beyond its local context, because it lacks wRahg (2009)
calls content meritsAfter all, to deem the reasons offered by the

7 Die Interpretation des Stammzellgesetzes war umerstrittig. Die vierzehn
interpretieren es so, als sei es damals nur damgargien auszuschlieRen,
dass von der deutschen Nachfrage nach Stammzslllein kausaler Anreiz
zur Toétung von Embryonen im Ausland ausgeht. Das a@er nicht das
einzige Motiv. Sehr viele Abgeordnete, die damalsmdKompromiss
zustimmten, waren der Auffassung, dass Stammzeltlistabil seien und dass
man daher mit den damals vorhandenen Stammzetfiliniden
Forschungsbedarf auf sehr lange Sicht wiirde abddakenen. Sie argument-
ierten, dass das Unrecht, das in der Totung demfonbn besteht, aus denen
Stammzellen gewonnen werden, zwar bedauerlich, atherch einen
Forschungsverzicht nicht mehr ungeschehen zu maséie\ber genau dies
andert sich jetzt. Man kann vergangenes Unrechadmd. Aber wenn man
voraussieht, dass immer neues Unrecht begangen, wird neue
Stammzelllinien zu gewinnen, dann ist es mit deauBivirdigkeit vorbei:
Dann handelt es sich um eine institutionalisiertgelmoral.
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council’'s majority sufficient for a relaxation ofi¢ status qua(in
the sense of being acceptable reasons outsidesofjitbup), one
has to disregard the explicitly voiced intent obgecting embryos,
thus disregard a condition under which the law been passed by
a parliamentary majority in Germany. To get “lexggrg the NEC
majority invoked (or presupposed) a thesis, (T)trensemantics of
compromise (Section 5.3). At best, (T) is suppoftgcdoragmatic
consequences that do not entail its unacceptabflily appeals to
an odd direction of causality and this move remainseed of sup-
port. Therefore, thetatus querelaxation standpoint fails to be es-
tablished. Insofar as th&tatus queupdate standpoint depends on
accepting that the cut-off date is not an integatt of the com-
promise, it likewise fails to be established.

We are left with thestatus-queor-else standpoint. As a rec-
ommendation, it has pragmatically either alreadglemaut itself or
it recommends, as a next step, halting and doirigimg or else
debating. Again pragmatically, this comes out asititrated use of
the OR-connective on any set of sentences excetém cell and
the embryo protection law. One easily reads rididato the last
disjunct. However, the standpoint is not strondekewise, it
seems wrong to downplay that some among those gftinthe
status queor-else standpoint prefer the option of haltingd®n
4.3). Others claim that stem cell research andethbryo protec-
tion law are jointly inconsistent (Section 4.2)

In sum, the argumentation that was here recorstiuand
evaluated does not achieve a cogent justificatiothe® majority’s
opinion in the sense of providing an argument wherhains with-
out objection once its local context is extendedeievant neigh-
boring contexts (Rehg 2009: 278, Wohlrapp 2008)irBglication,
this verdict may extend to the 2008 majority of @an parliament
which shifted the cut-off date ahead, insofar as éingumentation
had been adopted.

7. Discussion

The significance, for the case at hand, of havearhed the 2002
stem cell law by compromise rather than unanimagstbn can-
not be overstressed. It is perhaps equally rem&kaht the jour-
nals Argumentation Argumentation and Advocacwnd Informal
Logic have so far featured not a single article deditaecom-
promise as a phenomenon that bears on argumentagory™® In
economics, compromises are treated game theotgtasla bar-
gaining outcome sufficing some mathematically Siesticharacte-

18 We assume that the search functions of the raspagebsites are reliable.
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rization, e.g., pareto-(sub)optimality(Ramik & Vlach 2002), un-
der fixed goals or as a worth-function maximizatmrer outcome
states under goal adaptation (Zlotkin & Rosenschh&®6). In real
life, outcomes on which parties reach a compromrisst be creat-
ed. At any rate, the process involves not only exadtical means.
In negotiation and conflict resolution, the notioh compromise
has received a finer grained specification thandhally interpret-
able: “Actors try to find compromises that scorgthand relatively
equally on key goal dimensions” (Goertz 2004: b§)distinguish-
ing principled from strategiccompromises. In the latter case, “[t]he
essential component of compromise, namely, muyyadittacking”
(Cohen-Almagor 2006: 434). This distinction is Helgor charac-
terizing our case.

The pro and con-hESCR parties are not divided qvefe-
rences, but over values (freedom of researcla particular under-
standing of human dignity). Importantly, if the twevents are
viewed in historical succession, then the fact-dasasoning lead-
ing the con-party to accept the 2002 compromisé& (bélls already
“harvested” cannot be protected by a new law) picked assent to
the subsequent revision that is motivated by therior quality of
legally procurable stem cells. In other words, phaeticular reason-
ing provides support for a one-time-compromise, lbases credi-
bility when iterated (see the Schockenhoff quot&déction 6). In a
historical perspective, then, unlike 2002, the 2@@8ndment of
the stem cell law can no longer count as a priediglompromise.

The economic model serves to make this point etedn
game theoretic terms, if the 2002 compromise ctutst a pareto-
optimal outcome relative to the state of informatin 2002, then
any deviation produces a sub-optimal outcome k&gt the same
state. When compared to the 2002 outcome, given infasma-
tion, not revising the prior compromise leaves phe-side worse
off. And a revision of the 2002 compromise leavies ton side
worse off. Now, whether freedom of research hascéffely been
weighed higher in 2008 than in 2002 or would, ia tbng run, be
effectively weighed zero in case the 2002 comprenssnot mod-
ified (so as to allow the import of newer cells@pends at least al-
so on whether one takes a historical or a systemaiv. On the
latter view, the 2008 update isdastinctcompromise between con-
trarily interested parties, given the post-2002estd information.

To the pro-hESCR party, a revision is unavoidablmaintain
the principled possibility of state of the art hBESbecause not
revising isolates German research in this fiel@rimationally. To
the con-hESCR party, a revision is impermissiblease it entails
instigating the destruction of more hES cells tiglowesearch in

9 An outcome is pareto-optimal when no player caprove her situation with-
out at least one player’s situation thereby detating.
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Germany than is possible given the 2002 comprontisalently,
the NEC majority takes the historical rather thhe systematic
perspective. They seek to establish that the messlternative to
the cut-off date stay within the 2002 compromisecéntrast, the
status queor-else position could allow for mew compromise on
the basis of the 2008 state of information. Thhs,fderhaps great-
est problem for the NEC majority consists in “hayint both
ways”: move the cut-off datand understand this result to remain
within the 2002 compromise.

8. Summary and Outlook

It was argued that the NEC (2007) majority arguragom in favor
of an amendment of the 2002 German Stem cell lae tfa estab-
lish that a replacement of the cut-off date witle@dative measures
can remain within the 2002 compromise between prd eon
hESCR parties. The reasons for this negative etrafuaonsist, on
the one hand, in the majority having underconstrilredstrongest
con-hESCR position. According to this strong positithe cut-off
date for the legal import of hES cells is one @& #ssential ends of
the 2002 compromise. On the other hand, the myjtails to offer
support for a semantic assumption regarding thegrity of com-
promise parts. According to this assumption, thegnty of a
compromise part is a function of the evaluativestancy of the
compromise’s consequences. We suggested that tHienigistori-
cal rather the systematic perspective on this comge explains
the naturalness of this assumption, which the ntgjdeems to be
in no need of further support.

Taking a substantial stance on hESCR was avoidéas.ar-
gued that the prospects of the pro-hESCR positigorove when
understanding new information to provide groundsafmew com-
promise rather than reasons to amend a prior campeo This
was detailed by considerations of pareto-optimadidppted from
game theory. We argued that therefore the underlgmoblem of
the NEC argumentation consists in taking a hisabnather than a
systematic perspective. In sum, the verdict is that2007 NEC
majority offers argumentation which is not abldravel beyond its
local context. It remains a future task to exphaimy one of Ger-
many’s top advisory bodies provides sophisticayed,clearly de-
ficient argumentation. Such work might consides thicase of bar-
gaining (Provis 2004), rather than argument.
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